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JURISDICTIONAL STATEMENT

This appeal is from the denid of a motion to vacate judgment and sentence under Rule
29.15 in the Circuit Court of Jasper County. The conviction sought to be vacated was for
murder in the fird degree, 8565.020, RSMo 2000, for which the sentence was death. This
Court has jurisdiction over this appea because of its order effective July 1, 1988, that all death
pendty post-conviction appeds be heard here, pursuant to this Court's power under Rule

83.01.



STATEMENT OF FACTS

The appellant, Gary W. Black, was charged by information with one count of murder in
the first degree (L.F. 22). An amended information was filed that further aleged that appellant
was a prior and persgent offender based on his prior convictions for burglary, armed robbery,
and felonious assault (L.F. 460). On December 6, 1999, the cause went to tria before a jury
in the Jasper County Circuit Court, the Honorable Jon Dermott presiding (Tr. 1-2). Appelant
was represented by Vaerie Leftwich and Kimberly Shaw (Tr. 1).

Viewed in the light most favorable to the verdict, the following evidence was adduced:
On the evening of October 2, 1998, the vidim, Jason Johnson, who was a student at Missouri
Southern State College, finished working at his job in a store a the Northpark Mal in Joplin
(Tr. 576-583; State’'s Exhibit 19). He met Andrew Martin a the Garfidd's restaurant at the
mdl at about 6:30 or 7:00 p.m. (Tr. 581). After they each had a beer at that restaurant, Martin
took the vidim to the victim's home so tha the victim could change his clothes, and Martin
cdled Mark Wolfe to see whether he wanted to meet them at Gafiedd's (Tr. 582). The victim
and Martin returned to Garfiddd's a about 8:00 p.m., and Wolfe arrived there shortly theresfter
(Tr. 584, 693). They ate supper and drank some beer (Tr. 584-585, 674-675). The victim
appeared to be “buzzed” from acohol, but did not appear to be “fadling dl over himsdf” (Tr.
706, 714).1

They then made plans to go to Rafters, which was a nightclub at 6™ and Joplin in

'Appdlant presented evidence that the victim had a blood alcohol content of .29% after

he was taken to the hospital (Tr. 635, 917).

10



downtown Joplin (Tr. 687). The victim and Martin got into Martin’s 1996 Ford F-150 pickup
truck, while Wolfe got into his 1987 Camaro (Tr. 585-586, 675-676). As they al drove
towards Rafters, they stopped at a convenience store, the Snak Atak on 4" and St. Louis (Tr.
587, 677, State' s Exhibits 1-2, 18).

The vidim went into the store, while Martin and Wolfe remained in their vehicles (Tr.
587, 679). The victim purchased a bottle of beer, which was in a paper bag, and a can of
chewing tobacco (Tr. 593-594-679). In the store, the victim stood close behind appdlant’s
girifriend, Tammy Lawson, in the checkout line (Stat€'s Exhibit 13A; Tr. 920). While the
vicim was in ling he leaned around and looked at her face (State's Exhibit 13A). When the
vidim exited the store, the gppelant was gtting in the driver’s seat of his white Buick LaSabre,
which was parked on the east sde of the store (Tr. 590-593, 678, 683, 792; State's Exhibit
20). Lawson, who was now with gppellant, pointed in the direction of the victim and sad
something to gppdlant (Tr. 594, 681). Appdlant and Lawson were both white, while the victim
was an African-American (State’ s Exhibits 13A, 19, 23).

The victim got into Martin's truck and they began driving again, with Wolfe following
behind them (Tr. 594, 682). However, appdlant was dso following them in his car (Tr. 682-
687). When Martin stopped his truck in the left lane at a stoplight at the corner of 5" and
Joplin, appelant pulled up in the rigtt lane next to that truck (Tr. 686-687, 718; State's
Exhibits 4, 18).

While they were gtting at the stoplight and Martin was taking out the driver'ssde

window to two femde friends, who were walking to a nearby ATM machine, appelant
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“exchangg[d] words’ with the victim (Tr. 600, 640, 687, 960-962, 1019-1020). Appellant then
got out of his car, and went over to the passenger-side window of Martin’'s truck (Tr. 687). As
the victim darted opening the passenger-side door of the truck, appellant reached in through
the window of that door, and stabbed the victim in left side of the neck (Tr. 607-608, 658, 687-
689, 719-720, 770, 895-898, 938-941, 1021). When appellant stabbed the victim, the
passenger-side door was about one quarter open, and the victim had turned to get out of the
truck so that the left sSide of his neck was fading the passenger-side door (Tr. 689, 700, 713-
714).

The angle stab wound was 4.5 to 6 inches deep and 2.5 to 3 centimeters long (Tr. 891,
897-898). The victim's left carotid atery and left jugular vein were completdy severed (Tr.
892, 894-896, 911). Blood poured from these wounds (Tr. 607, 658, 720, 770).

As gopdlant fled to his car, the victim got out of the truck and weekly threw his paper
bag that contained a beer bottle at appellant (Tr. 610-611, 690, 721-722, 941). As appellant
drove off, the vidim staggered and dowly got back into the truck (Tr. 611-613, 691-692, 724-
725). The truck pulled into a parking lot, an ambulance was caled, and bystanders atempted
to dow the victim's bleeding by applying direct pressure to the wound with clothing and towels
(Tr. 614, 653, 726, 729).

An ambulance arived on the scene aout one minute after it was dispatched, and the
paramedics found that the victim was unresponsve and had suffered from massive blood loss
(Tr. 770, 775). As the victim was being taken to Freeman Hospita, he could not bresthe

because of the blood draining into hisairway (Tr. 911, 774).
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At the hospitd, the victim's carotid artery was repaired (Tr. 885). However, the victim
had aready suffered brain damage from the lack of oxygen that resulted from the cutting of his
carotid artery and the obstruction of his airway (Tr. 885-887, 909-912). His brain became
swollen from brain damage that resulted from oxygen deprivation (Tr. 885, 910). He died on
October 5, 1998 (Tr. 885, 910).

At dout 230 am., the moming after the cime (October 3, 1998), Officer Bill
Goodwin, of the Joplin Police Department, was informed that a femae who was involved in
the inddent had given a daement (Tr. 786). After hearing about that Statement, Officer
Goodwin went to a grassy area east of St. Louis and Broadway in Joplin and found a knife (Tr.
784-786; State's Exhibit 10). The knife was consstent with the object that inflicted the stab
wound in the victim’s neck (Tr. 905).

Appdlat was arrested in Oklahoma on a Missouri arrest warrant (Tr. 789-790). An
inventory search was conducted on the appellant’'s white Buick LaSabre, and an empty sheath
for aknife was found in its glove compartment (Tr. 791-792; State' s Exhibit 11).

Appdlant did not tedify on his own behdf. He cadled eight witnesses in an attempt to
present the issue of self-defense to thejury (Tr. 930-1032).

At the close of the evidence, indructions and agument of counsd, the jury found that
the appellant was guilty as charged (Tr. 1111).

In the pendty phase, the State presented additional evidence concerning the murder.
Tammy Lawson, who was dating and living with gppelat at the time of the murder, testified

that she was in the Snak Atak when the victim was there (Tr. 1151, 1153). She said that she
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migakenly thought that the victim was making a pass a her when he came in and pressed up
agang her (Tr. 1151). She got in a car with gppelant and told him what had occurred (Tr.
1152-1153). Appellant asked her to point out the victim, and Lawson pointed him out to
gopdlant as the vidim left the convenience store (Tr. 1153, 1163). Appdlant became irritated
(Tr. 1153). As the pickup truck that contained the victim drove off, appelant followed behind
itinhiscar (Tr. 1153-1154).

Lawson asked what appdlant was going to do (Tr. 1155). Appelant said that he was
“going to hurt that nigger” (Tr. 1155).

Appdlant stopped his car next to the truck (Tr. 1155). He pulled out a knife that he
normaly concedled in a sheath a the smdl of his back, and he got out of his car (Tr. 115
1157). After he got back into the car and started driving off at a high rate of speed, he said,
“One nigger down” (Tr. 1157). At the corner of Broadway and St. Louis, appellant took out the
knife again and threw it out of the car (Tr. 1158).

After washing blood off of the driver's door of the car and packing clothes, appellant
and Lawson fled to a traler in Grove, Oklahoma (Tr. 1158-1159). While they were hiding
there, gpopdlant told Lawson that if they were caught she was supposed to say that the victim
hit him first (Tr. 1160). Appellant told her that he was good at getting rid of witnesses (Tr.
1160). Appellant was arrested on October 5, 1998 (Tr. 1160-1161).

The State presented evidence of appellant’s prior convictions for armed robbery and
felonious assault (State's Exhibit 24; Tr. 1150). It presented evidence about appdllant

assaulting other inmates in 1982, 1986, 1992, 1993, and 1995, while he was incarcerated in
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the Missouri Traning Center for Men in Maoberly, the Algoa Correctionad Center, the Centrd
Missouri Correctiona Center, and the Jefferson City Correctiona Center (Stat€'s Exhibit 24).

The evidence dso showed that on September 4, 1999, while appellant was an inmate in
the Jasper County Jal, appdlant waked into an off-limits area, punched Deputy Robert
SHikill, of the Jasper County Sheriff’s Department, in the left eye, and then tried to claw at his
eye (Tr. 1180-1184; State's Exhibit 25). This attack, which caused Deputy Sdtkill to have to
go to a hospital and an eye center, damaged Deputy Sdtkill’s left eye and has left him with
impaired vison (Tr. 1186-1187; State’ s Exhibit 25).

On October 6, 1999, gppellant said to Deputy Saltkill:

Fuck the Miranda Warning, you tdl that mother fucker Dankelson [, the

prosecutor,] that | never atempted to kill anybody. The people I've atempted

tokill, I've killed. Remember that, remember that, Saltkill, and cops too.

(Tr. 1191-1192).

The victim’s brother, Darren Johnson, testified about the victim (Tr. 1203-1208).

Appdlant did not tedify on his own behdf or present any evidence. At the close of the
evidence, indructions and argument of counsd, the jury recommended the death penaty (L.F.
585). It found as datutory aggravating circumstances that the murder was outrageoudy or
wantonly vile, horrible or inhuman in that it involved depravity of mind, 8 565.032.2 (7), RSMo
2000, and that appellant had a prior conviction for armed robbery and a prior conviction for
fdonious assault, which are serious assaultive convictions under 8 565.032.2 (1), RSMo 2000

(L.F. 585). On January 4, 2000, the trial court sentenced the appellant to death (L.F. 612). On
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apped, this Court affirmed appdlant’s conviction and sentence. State v. Black, 50 SW.3d 778
(Mo.banc 2001), cert. denied 534 U.S. 978 (2002).

On November 19, 2001, gopdlant filed a Rule 29.15 motion (P.C.L.F. 1). An amended
Rule 29.15 motion was filed for gopdlant by counsd on March 14, 2002 (P.C.L.F. 94-203).
An evidentiary hearing was held on June 24, 2003, before Judge McDermott (P.C.Tr. 1). The
motion court filed its findings of fact and conclusons of lav and denied gppdlant’'s Rule 29.15

motion on July 17, 2003 (P.C.L.F. 243-252).
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ARGUMENT
L.

The Rule 29.15 motion court did not clearly err when it denied appellant’s claim
that he was denied effective assistance of counsel on the ground that his trial counsel
did not call Gene Gietzen, a blood splatter expert, to testify that the victim could not
have been ingde the truck when he was stabbed because appellant failed to prove that
his counsel acted unreasonably and that he was pregudiced in that his counse conducted
a reasonable investigation of blood splatter evidence and Gietzen's testimony, when
viewed in its entirety, was consistent with the State’ stheory.

Appdlat dams that he was denied effective assstance of counsd in the guilt phase
on the ground that his trid counsd faled to cdl Gene Gietzen, who is a blood splatter expert,
to tedtify that the vicim could not have been in the pickup when he was stabbed because there
was dlegedy no evidence of an arteriad spurt occurring ingde the truck (App.Br. 29).
Appdlant dleges that this would have contradicted the testimony of the eyewitnesses and
shown that the vicim was outsde the truck when appellant stabbed him in the neck, and that
this dlegedly would have refuted the Stat€'s alegation that he ddiberated in the murder
(App.Br. 29). However, as will be discussed below, Gietzen would have testified that he did
not know whether an arterial spurt occurred in the truck and he could not say whether the victim

was stabbed while he was within the truck (Gietzen deposition at 45, 59, 64-65).
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A. Standard of review
On apped from the denid of a pog-conviction motion, the ruling of the lower court
will be overturned only if it is “clearly erroneous” Rule 29.15(k). Findings of fact and
concdusons of lawv are dealy eroneous only if, after a review of the entire record, the
appellate court is left with the definite and firm impression that a mistake has been made. State
v. Taylor, 929 SW.2d 209, 224 (Mo.banc 1996), cert. denied 519 U.S. 1152 (1997).
A convicted defendant’s dam that counsd’s assstance was so defective as to require

reversal of a conviction or a death sentence has two components. Strickland v. Washington,

466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). The defendant must show
that counsd’s performance was deficient and that it prgudiced the defense. Id., 466 U.S. a
687.

To edablish deficient performance, a defendant must demonstrate that counsd’s
representation fdl below an objective standard of reasonableness. 1d. 466 U.S. a 688. The
proper measure of attorney performance remans smply reasonableness under prevailing

professona norms. Wigdins v. Smith, U.S. , 123 S.Ct. 2527, 2535, 156 L.Ed.2d 471

(2003). In order to show prgudice, “[tlhe defendant must show that there is a reasonable
probability that, but for counsd’s unprofessond errors, the result of the proceeding would

have been different.” Strickland v. Washington, supra 466 U.S. at 694.

B. Motion court’sfindings
In the case a bar, the maotion court made the following findings:

In dam 8(g) Movant raises the issue of trid counsd’s falure to cdl a

18



“spatter” expert in connection with the blood pattern found ingde the pickup
truck. The clam is this would have shown Movant was not the aggressor. A
gpatter expert’'s depodtion, Gene Gietzen, was offered and admitted into
evidence at this hearing. Mr. Gietzen tedtified on depostion the blood pattern
showed no olatter (“arteriad spurt”) while the victim was seated indde the truck
facing ether to the front or looking out of the right side door. This indicated
to him the victim got out of the cab before he was stabbed and tended to support
movant's dam he acted in f defense. He conceded the photographs did not
show spatter on the road and that the blood found indde the cab could be
consgent with the state’'s argument defendant was stabbed ingde the cab, then
got out, and then got back indde. He aso tedtified the only area of splatter
shown in the photographs was ingde the cab dong the right Sde of the seat. He
emphasized the photographs of other areas were dark, infering any splatter
could not therefore be seen on the outdde of the vehiclee The foregoing
notwithganding, and following discusson of trid counsd with ther own
medica expert, counsd determined a “spatter” expert would not be helpful. The
court agrees because of the ga€'s theory the victim may have gotten out of and
back indde of the vehide and because the only physica evidence of splatter was
on the rignt sSde of the seat, indde the truck. Such a pattern was consstent with

the State’ s verson of the facts.
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C. Analyss

The motion court’s findings are supported by the evidence that was adduced at trial and
in post-conviction proceedings.
1. Trial testimony

The evidence in the guilt phase of gppdlant’s trid showed that appellant became angry
a the vidim, got into his car and followed the truck that the victim was a passenger in for over
a mile until the truck stopped at the corner of 5" and Joplin, where gppdlant pulled up in the
right lane beside that truck (Tr. 594, 681, 686-687, 718; State’s Exhibits 4, 18).2 While they
were gtting at the doplignt and the driver of the truck, Andy Matin, was taking out the
driver's-side window to two femde friends, who were waking to a nearby ATM machine,
gopellant “exchange[d] words’ with the victim (Tr. 600, 640, 687, 960-962, 1019-1020).
Appdlant then got out of his car and went over to the passenger-side window, which was rolled
down, of Martin's truck (Tr. 608, 687). As the victim started opening the passenger-side door
of the truck, appdlant reached in through the window of that door, and stabbed the victim in the
left sde of the neck (Tr. 607-608, 658, 687-689, 719-720, 770, 895-898, 938-941, 1021).
When appellant stabbed the victim, the passenger-side door was about one quarter open, and
the victim had turned to get out of the truck so that the left sde of his neck was facing away

from the driver (Tr. 689, 700, 713-714).

’In the pendty phase, the evidence explained that appellant followed the victim in his
car and sad tha he was “going to hurt that nigger” because he thought that the victim had made
apassa hisgirlfriend (Tr. 1151).
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The angle stab wound was 4.5 to 6 inches deep and 2.5 to 3 centimeters long (Tr. 891,
897-898). The victim's left carotid atery and left jugular vein were completdy severed (Tr.
892, 894-896, 911). Blood poured from these wounds (Tr. 607, 658, 720, 770).

As gppdlant fled to his car, the vicim got out of the truck and weakly threw his paper
bag that contained a beer bottle a the appellant (Tr. 610-611, 690, 721-722, 941). As
gopdlant drove off, the victim staggered and dowly got back into the truck (Tr. 611-613, 691-
692, 724-725). The truck pulled into a parking lot, an ambulance was cdled, and bystanders
atempted to dow the victim's bleeding by applying direct pressure to the wound with clothing
and towels (Tr. 614, 653, 726, 729). About two pints of blood could be seen on the seat of the
truck (Tr. 771).

2. Post-conviction evidence

At the Rule 29.15 evidentiay heaing, one of gppelant's trid counsd, Vdeie
Leftwich, tedtified that she had been traned about blood splatter experts and had seen them
tedify in cases (P.C.Tr. 38). During her preparation for appellant’'s trid, she and her co-
counsdl, Kimberly Shaw, consulted with Dr. Charles Mauldin, who is an emergency services
expert who tediifies in a large number of cases (P.C.Tr. 72). They discussed the issue of how
the vidim was postioned based on the bloodstains that were found (P.C.Tr. 71). After
discussng this issue with Dr. Mauldin, they decided that they would not be able to find a blood
splatter expert who would be hdpful (P.C.Tr. 71-72). Other evidence at the post-conviction
hearing showed that they wereright.

Gene Giezen, who is the owner of Forensc Consulting Associates, tedified through
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deposition in the post-conviction proceedings (Gietzen depodtion a 5). Even though the
eyewitnesses tedtified that appdlant stabbed the vidim as the victim was in the truck and the
victim got back into the truck after being stabbed in the neck, Gene Gietzen initidly sad that
there was no evidence of arterid spurts in the truck (Tr. 611-613, 658, 687-691, 725, 719-
720, 770-771, 1021; Gietzen Deposition at 28, 38, 53).

He then had to backtrack. He admitted that on the lower right-hand sde of the
passenger-sde seat by the seat adjusment there was blood that was “possbly [an] arteridl
spurt” and that had “some characteristics of arterial spurt,” but that he could not say whether
or not it was an arterial spurt without better photographs (Gietzen Depostion at 45, 64). He
admitted that there was a blood splatter on the inside of the passenger door, but he could not
offer an opinion as to how it got there due to the lack of closeup photographs (Gietzen
Depogtion Exhibit 7 a 4). He further admitted that there was aso evidence of pooling of
blood on the sedat, the floor on the passenger side, and the doorframe of the passenger door
(Gietzen Depodtion at 29, 33, 37, 65). When asked whether it was possible that the victim
was stabbed while he was ill ingde the truck, he sad “I couldn’'t opine on that, mainly because
that would depend on what possibility you' re talking about” (Gietzen Deposition at 59).

He sad that there was an arterid spurt on the sde of the truck that was consistent with
the vicim getting into the truck after he had been stabbed (Gietzen Deposition at 65). He
admitted that the driver of the truck did not gve the vidim immediae medica attention after
the vidim got back into the truck, and he could not explan why there was no evidence of an

arterid spurt ingde the truck from when the victim got back into the truck (Gietzen Deposition
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at 68).
3. Discussion

From the above, it can be seen that appellant’s trid counsel acted reasonably when they
investigated the question of blood splatter evidence and decided againg pursuing it.  Leftwich
was trained in usng that evidence, was familiar with its use, and discussed the blood evidence
with her co-counsel and a medical doctor before deciding not to investigate this matter further
(P.C.Tr. 38, 71-72).

Additiondly, appdlant faled to prove that he was prgudiced by the actions of his
counsal because the blood spatter evidence was consdent with the State's evidence. State v.
Ferguson, 20 SW.3d 485, 507 (Mo.banc 2000) cert. denied 531 U.S. 1019 (2000). Taken as
a whole, Gietzen's tesimony was that he could not say that the victim was not stabbed while
the vidim was in the truck, there may have been arterid spurting insde the truck, and he could
not explan why there would be no evidence of arterid spurting in the truck in light of the
undisputed evidence that the victim got back into the truck after being stabbed in the neck
without having anyone immediady assst him (Geitzen depostion a 4, 45, 59, 64, 68; Tr.
611-613, 691-692, 724-725).

Moreover, according to Geitzen his theory of no arterid spurting in the truck could be
defested if something had blocked the spurting of blood from the victim's neck by
compressing the wound (Geitzen deposition at 66). This andyss is condgtent with the victim
immediatdy usng his hand to compress the wound when he was stabbed and after he got back

into the truck, and it explans why there was the pooling of blood from the dripping of blood
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in the door frame area where the victim was stabbed and on the seat where he sat after he got
back into the truck before recaiving medicd attention (Getzen deposition at 66, 68; State's
Exhibits 10-14). It is dso condgent with Getzen's testimony about observing a blood splatter
on the ingde of the passenger door that he cold not tell how it got there due to the quality of
the pictures (Tr. Geitzen depogition at 4).

In ligt of the above, the motion court did not clearly err when it denied appdlant’s
dam because the record showed that gppdlant’'s counsd conducted a reasonable investigation
of the question of presenting blood splatter evidence and reasonably chose not to pursue that
evidence. Further, gppellant was not prgudiced by his counsel not cdling Gietzen as a witness
because there is no reasonable probability that a different result would have occurred if he had
been cdled in ligt of the fact that his testimony was conastent with the Stat€'s case and would
not have provided gppdlant with a vidble defense.  Thus, appellant’s first point on appeal must

fal.
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L.

The Rule 29.15 motion court did not clearly err when it denied appellant’s claim
that he was denied effective assistance of counsel in the guilt phase on the ground that
his trial counsdl failed to impeach State's witnesses Andy Martin, Jamie Brandon,
Mark Wolfe, and defense witness Michelle Copedand with their prior statements
because appellant failed to prove that admissible inconsistent statements of these
witnesses existed that could have been used to impeach these witnesses and that would
have caused a reasonable probability of a different result in this case.

Appdlant dleges tha the motion court clearly erred when it denied his cdlam that his
trid counsd were ineffective because they falled to impeach Stat€'s witnesses Andy Martin,
Jamie Brandon, Mark Wolfe, and defense withess Michdle Copeland with ther prior
statements (App.Br. 43).

At the post-conviction evidentiary hearing, Vderie Leftwich tedified that she pointed
out the inconsgencies that she thought were rdevant in the testimony of the witnesses (P.Tr.
78). The motion court found that there was no trial srategy involved in counsdl not attempting
to impeach the withesses on the matters in question, but that appellant was not prejudiced by
the actions of his counsd in that adequate impeachment occurred and additiona impeachment

would not have created a reasonable probability of a different result. (P.C.L.F. 246-247).
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A. Alleged impeachment asto stabbing through the open truck window

Appdlat argues that his trid counsd should have tried to impeach the withesses who
saw the stabbing and said that it occurred while the victim was insde the truck (App.Br. 44).

1. Andy Martin

Appdlat says that his counsd attempted to impeach Martin, so Martin is irrdevant to
this dam (App.Br. 45). However, since appelant discusses this testimony respondent will
note that Andy Martin tedified on direct examination that the victim was bleeding as the victim
stepped from the truck (Tr. 607). Appelant’s counsd attempted to impeach him by asking him
about whether he told an officer that he saw tha the vidim was bleeding when he returned to
the truck (Tr. 644-646). However, Martin said that he saw that the victim was bleeding when
he got out of the truck and when he returned to the truck (Tr. 644). He was not inconsistent.

2. Mark Walfe

Appdlat dleges tha his counsd should have impeached Wolfe's testimony about
seeing gopdlant stab the victim through the window with the deposition of another person
(App.Br. 45; Tr. 687, 689, 699-799; P.C.Tr. 23). He alleges that Wolfe should have been
impeached with the deposition of Officer Joseph Beil tha indicated that Beil sad that Wolfe
told him that the victim and gppdlant both got out of their cars and exchanged words (P.C.Tr.
23). Officer Bel did not testify in post-conviction proceedings so the only evidence on this
matter is Leftwich’s testimony about what was in the deposition (P.C.Tr. 23).

The motion court did not clearly er in finding that the evidence in question would not

have caused a reasonable probability of a different result in the case. Strickland v. Washington,
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466 U.S. 668, 694, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). It would not be
inconsgent with Wolfe's testimony for the vicim to get out of the truck after he was stabbed
and to exchange words with gppdlant as he fought off gppelat (Tr. 689-692, 706).
Moreover, appdlant faled to prove that he had any admissble evidence that would have
impeached Wolfe on this subject. He did not prove that Wolfe would have admitted to making
the dleged prior Statement, if asked, and Officer Bel did not testify in post-conviction
proceedings about Wolfe making the statement. Wolfe could not have been impeached with
the depostion of Bel concerning what Wolfe alegedly sad because this would be hearsay in
that it would be usng Officer Bel's out-of-court statements about what Wolfe sad for the

truth of the matters asserted therein. State v. Hutchison, 957 SW.2d 757, 760-761 (Mo.banc

1997); Satev. George, 921 SW.2d 638, 648 (Mo.App., S.D. 1996).

3. James Brandon

Brandon tedtified that appellant reached in through the window of the truck, causng the
victim's head to jerk backwards, and that the vidim then got out of the truck and fought with
appelant by swinging a beer bottle a him and by grabbing him (Tr. 717-724).

Appdlant dleges that Brandon should have been impeached with Officer Bal's
deposition  which indicated that Officer Bell said that Brandon said that appdlant and the
victim exchanged blows in the middle of the road (App.Br. 45; P.C.Tr. 27). However, this is
not inconsstent with gppellant stabbing the victim through the window and then the blows being
exchanged in the dtreet as the victim fought off appellant.

Moreover, appdlant faled to prove that he had any admissble evidence that would have
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impeached Brandon on this subject. He did not prove that Brandon would have admitted to
making the dleged prior statement, if asked, and Officer Bell did not testify in post-conviction
proceedings about Brandon making the statement. Brandon could not have been impeached
with the depostion of Bal concerning what Brandon alegedly said because this would be
hearsay in that it would be usng Officer Bell's out-of-court statements about what Brandon

sad for the truth of the matters asserted therein. State v. Hutchison, supra et 760-761; State

V. George, supraat 648.

4. Michelle Copeland

Appdlat dso dleges tha his counsd should have impeached defense witness
Copeland about whether she saw gppdlant stab the victim in the truck (App.Br. 46). At tria she
tedtified that she did not see the victim ever get out of the truck, and she did not see appellant
stab hm (Tr. 962-963). Appdlant dleges that she should have been impeached with a
datement that was contained in a report that was made by a private investigator, Brian Wilburn,
which indicated that Copeland said that the victim yelled a someone on the night of the
incident, the vicim got out of the truck, and she did not see any injury to the vicim (App.Br.
46; P.C.Tr. 36). However, counsd cannot be ineffective for not impeaching his own witness
and undermining her credibility, and evidence that she did not see an injury to the victim was
not inconsistent with evidence that she did not see the victim get stabbed.

Additiondly, gppdlant faled to prove tha he had any admissble evidence that would
have impeached Copdand on this subject. He did not prove that Copeland would have admitted

to making the dleged prior statement, if asked, and Wilburn did not tedify in post-conviction
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proceedings about Copeland making the statement. Copeland could not have been impeached
with the report of Wilburn concerning what Copeland dlegedly sad because this would be
hearsay in that it would be using Wilburn’s out-of-court statements about what Copeland said

for the truth of the matters asserted therein. State v. Hutchison, supra at 760-761; State v.

George, supra at 648.

B. Alleged impeachment of Wolfe about appellant getting hit with a beer bottle

In gppellant’s trid, Wolfe testified that the victim got out of the truck, swung a brown
bag a agppelant, and that he heard a breaking sound as the bag struck the ground (Tr. 690).
Appdlat dleges that his trid counsd should have impeached Wolfe with a police report of
Officer Darren Gdlup that indicated that Wolfe told Officer Gdlup that the vicim hit appellant
with a brown bag containing a beer bottle (App.Br. 46; P.Tr. 24). However, appellant’s tria
counsd did not attempt this impeachment because she knew that these statements were not
incondgtent (P.Tr. 25). The victim could have thrown a bag a agppedlant, the bag could have hit
gppellant, and then the bottle in the bag could have broken as the bag hit the ground.

Additiondly, appdlant faled to prove that he had any admissble evidence that would
have impeached Wolfe on this subject. He did not prove that Wolfe would have admitted to
meking the dleged prior statement, if asked, and Officer Gallup did not testify in post-
conviction proceedings about Wolfe meking the gstatement. Wolfe could not have been
impeached with the report of Galup concerning what Wolfe dlegedly sad because this would
be hearsay in that it would be using Gdlup's out-of-court statements about what Wolfe said for

the truh of the matters asserted therein.  State v. Hutchison, supra a  760-761; State v.
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George, supra at 648.
C. Alleged impeachment about drinking

1. Andrew Martin

In appdlant’s trid, Martin tedified that he met the victim a a Garfidd's restaurant at
about 6:30 or 7:00 p.m., and that the vidim arrived there first (Tr. 581). After they each had
a beer a that restaurant, Martin took the victim to the victim's home so the victim could
change his clothes, and Martin cdled Wolfe to see whether he wanted to meet them a
Gafidd's (Tr. 582). The victim and Martin returned to Garfidd's a about 800 p.m., and
Wolfe arived there shortly thereafter (Tr. 584, 693). They ate supper and drank some beer
(Tr. 584-585, 674-675). Martin said that the victim appeared to be “buzzed” from acohol, but
did not appear to be fdling al over himsdf (Tr. 706).

On cross-examination, gppdlant's counsd impeached Martin by presenting evidence
that Martin did not know how many beers the vicim had at Garfield's before Martin arrived
there the firg time, and by presenting evidence that the victim had a blood acohol content of
.29% after he was taken to the hospital (Tr. 630, 635, 917).

Appdlant contends that his counsd was ineffective for not atempting to impeach
Martin with his deposition in which he sad that he and the vidim went to Garfield's right after
the vicim got off of work, each had one beer, and then went back there later for another 30-to
40 minutes and drank some beer (Supp.L.F. 34-35, 47). However, appellant could not have
been prgudiced by the actions of his counsel because the more favorable verson of the facts

for gppdlant was the verson told at trid in which the victim arrived a Garfied's before Martin
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and Martin could not say how much appdllant drank before he got there (Tr. 630). Additionaly,
gopelant’'s counsdl effectivdy impeached Matin on the isue of the vicim's alcohol
consumption by dliciting evidence of appdlant’s blood alcohol content of .29% (Tr. 630, 635,
917).

2. Mark Walfe

During appellant’s trid, Wolfe tedtified that he met the victim and Martin in Garfied's,
they stayed for about 30 minutes and each drank a beer while he was there, and that they then
left (Tr. 674-674). He said that the victim was not intoxicated (Tr. 675). Appellant presented
tetimony from Officer Darren Gdlup that Wolfe told him that Johnson had four or five beers
a Garfied's (Tr. 818).

Appdlant contents that Wolfe should have been impeached with his depogtion in which
he sad that he got off work at 3:30 p.m., stayed home until around 9:00 p.m., and then went to
Gafidd's a aout 9:00 p.m., where he met the victim and Martin (Supp.L.F. 65-73). He sad
that they dl had a beer, and then left in a hurry at about 9:30 p.m. because they were in a hurry
to go to Refters (Supp.L.F. 73-79). However, this depodtion testimony would not have
impeached Wolfe because it was condsent with Wolfes trid tetimony, and Wolfe was
impeached by counsd by the testimony described in the section immediately above concerning

the victim being intoxicated (Tr. 630, 635, 917).

D. Andy Martin’sidentification of appellant

Appdlant dleges on apped that his trid counsd faled to impeach Matin with a
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statement that indicated that he did not see appdllant at the Snak Atak (App.Br. 48).

In appdlant’s trid, Martin sad that a mae, who he could not identify at that time,
parked a car on the east side of the Snak Atak and that he saw a woman near that car (Tr. 590-
591). When asked if he could describe the man, he said that he had darkish-colored sandy hair
that was kind of long for a middle-aged man (Tr. 592). He did not disclose whether this
knowledge was based on his observations at the Snak Atak, what was told to him at the Snak
Atak, or if it was based on his observations of appellant after appellant got out of that car at the
crime scene. Heidentified appellant as that man (Tr. 593).

In a recorded statement to the police, Martin had said that he was not sure if the suspect
went into the store, but that he thought the suspect was with a female who was wearing a purple
shirt (Movant's Exhibit 17 at 10). He said tha the suspect parked on the east Sde of the
building, but he never saw him get out of the car and did not see him in the store (Movant's
Bxhibit 17 at 11-12). He sad that he remembered the femde waking in front of his truck at
the store, but he did not remember seeing the suspect waking with her (Movant's Exhibit 17
a 11). He sad that Mark told him that the girl pointed the victim out to the suspect and said
to the suspect “that’'s the guy,” but that Martin “didn't see nothing’ as to that occurrence
(Movant's Exhibit 17 a 12). He said that Mark dso told him that the suspect had scraggly
brownish har (Movant's Exhibit 17 at 13). He described how he later saw appellant stab the
victim in the neck (Movant's Exhibit 17 a 8-9).

As can be seen from the above, the pretrid Statements are condgtent with Martin's

tetimony and show that Martin had a bads for identifying agppellant, from his observations
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during gppellant’ s knife attack on the victim.

Additiondly, appellant's counsd did crossexamine Martin about the recorded
statement in question (Tr. 662), and then argued to the jury that Martin did see what happened
because he had sad in a recorded statement the day after the murder that he could not identify
appdlant except by what he had heard from Wolfe (Tr. 1076).

Appdlat dams that he was prgudiced by the actions of his counsd because Wolfe's
trid testimony made it look like he saw more that occurred at the Snak Atak than he actudly
observed because some of wha he sad occurred was based on what Wolfe told him (App.Br.
48). However, a tria appdlant did not dispute what occurred at the Snack Atak (Tr. 571,
1072-1096).

Moreover, gopdlat could not have been prgudiced by the actions of his counsd
because agppelant’s identification was not at issue in that gppelant camed that he acted in
sf-defense (Tr. 1082-1096). Martin did not need to be able to identify appellant to see tha
gopdlant reached through the truck window and stabbed the vicim in the neck while the victim
was in the truck.

E. Summary

From the above, it can be seen that the motion court did not clearly err when it found
that gppelant was not prgudiced by the actions of his counsd because appellant failed to
present evidence showing the dleged impeachment would have actudly been possible.  Nor
dd he show that the dleged impeachment woud have supported a clam of ineffective

assstance of counsel because he faled to prove that it would have given rise to a reasonable
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doubt as to the defendant’s guilt. See State v. Hdl, 982 SW.2d 675, 687 (Mo.banc 1988),

cert. denied 526 U.S. 1151 (1999). Thus, appellant’s second point on appeal must fail.
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1.

The motion court did not clearly err when it denied appellant’s claim that he was
denied effective assistance of counsel on the ground that his trial counsel chose not to
request ingructions for lesser-included offenses because appellant waived the right to
a lesser-included offense ingruction in that he wanted to pursue an all-or-nothing
defense, and appdlant failed to prove that his counsel acted unreasonably and that he
was preudiced by the actions of his counsdl.

Appdlat dleges that he was denied effective assstance of counse on the ground that
his trid counsel decided, after consulting with gppdlant, not to submit jury ingtructions for the
lesser-included offenses of murder in the second degree and voluntary mandaughter (App.Br.
55).

At the post-conviction evidentiary hearing, Leftwich tegtified that she made the decison
not to request lesser-included offense indructions after “extendve conversations’  with
gopdlant (P.C.Tr. 46-47). She sad that gppellant “was adamant that he wanted an al-or-nothing
type of defense’ (P.C.Tr. 46).

The motion court found that counsd made this decison after hearing that appdlant
indsed on an dl-or-nothing defense, and that counsd’s decison was reasonable under the
circumstances (P.C.Tr. 248).

Appdlat impliatly concedes tha it was possble for the dl-or-nothing trid dtrategy
to work in this case because there was evidence from which jurors could have acquitted him

of murder in the firg degree and convicted hm of a lesser-offense (App.Br. 57-58). Thus, the
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decision to pursue a strategy that was consistent with the wishes appellant was reasonable.
A decison not to request a lesser-offense ingruction is made frequently

by defense counsd. It is a tacticd decison usudly based on the bdief — often

a reasonable one — that the jury may convict of the lesser offense, if submitted,

rather than render a not guilty verdict on the higher offense if the lesser is not

submitted.  Likewise, the prosecutor will oftentimes request the lesser-offense

indruction if he doubts the strength of his on the higher offense and desres a

conviction of something rather than a possible total acquittal.
State v. Olson, 636 S.W.2d 318, 322 (Mo.banc 1982).

Although the choice of whether to submit a lesser-included offense is a decision that
is for counsd to make, counsd cannot be convicted of error if she follows the defendant’'s
wishes dfter the defendant has knowingly and inteligently made a waiver of the right, such as
occurred in the case at bar.

For example, in State v. Ervin, 835 SW.2d 905, 921-922 (Mo.banc 1992), cert. denied
507 U.S. 954 (1993), a case in which the defendant was convicted of murder in the first degree
and sentenced to desth, the defendant’s counsdl indicated that he did not want to submit lesser-
induded offense indructions for murder in the second degree and voluntary mandaughter
because the defendant did not want those indructions. This Court found that Ervin's waiver was
permissble. Id. at 922. It stated:

Ervin's life was a stake; he chose to “take his chances with the jury.” We will

not interfere with such a gamble unless Ervin's waver was not knowingly and
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intdligently made. Ervin makes no dlegation, however, that his waiver was not

knowingly and intdligently made. Indeed, the record indicates that Ervin knew

of his options and gpedificdly requested that no lesser-included offense

ingruction be submitted to the jury.
Id. Thisisequdly truein the case a bar.

Appdlant dleges that it was unreasonable not to submit a lesser-included offense
because this left appelant without a defense (App.Br. 60). However, if it was true that
gopdlant had no defense to the charge of murder in the fird degree, gppdlant could not show
that he suffered Strickland prejudice because the jury would have had to convict him of murder
in the first degree regardiess of what other ingtructions were submitted. If he had no defense
to the charge of murder in the first degree, appelant would not have been entitled to any lesser-
included offense indructions because there would have been no bass from the evidence to
acquit hm of murder in the first degree and convict him of the lesser-offenses. See State v.
Satillan, 948 SW.2d 574, 575 (Mo.banc 1997). Appelant implicitly concedes that it was
possble for the dl-or-nothing trid srategy to work in this case because there was evidence
that provided him with a defense and from which jurors could have acquitted him of murder in
the first degree and convicted him of alesser offense (App.Br. 57-58).

Appdlant adso argues, as he did in his direct appeal, that Beck v. Alabama, 447 U.S.

625, 100 S.Ct. 2382, 65 L.Ed.2d 2382 (1980), requires that all lesser-included offenses must
be submitted to the jury if they are supported by the evidence (App. Direct Appea Br. at 38;

App.Br. 60). However, Beck v. Alabama stands for the proposition that reversible error occurs
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when a death pendty has been imposed by a jury that was given the options of convicting the
defendant in a capital case, in which case it was required to impose the death penalty, or
acquitting the defendant and dlowing him to escgpe dl pendties, but was not given the option
of finding the defendant guilty of an offense that dlowed the jury to recommend a pendty less

than that of death that was supported by the evidence. The concern of Beck v. Alabama was that

the fact-finding process could be distorted if the jury was faced with an dl-or nothing choice

between imposing the death penaty or innocence. Schad v. Arizona, 501 U.S. 624, 645-646,

111 S.Ct. 2491, 115 L.Ed.2d 836 (1991); Hopkins v. Reeves, 524 U.S. 88, 118 S.Ct. 1895,

1897, 141 L.Ed.2d 76 (1998). However, no such dilemma existed in the case at bar, because
the jury could have convicted appelant of murder in the firs degree and imposed a pendty
other than desth.

Appdlat aso faled to prove that Strickland prejudice occurred because he failed to
show that there was a reasonable probability that he would have been convicted of murder in
the second degree or voluntary mandaughter if those offenses had been submitted to the jury.
The jury in this case found that gppdlant acted with ddiberation, which means that appdlant
was guilty of murder in the fird degree, rather than the lesser offenses. The impostion of the
death pendty in this case is a0 indicaive that the jury bdieved that this was truly a case of
murder in the first degree.

In light of the above, appelant faled to prove that his counsd acted unreasonably and
that he was pregudiced by the decison of his counsd not to submit lesser-included offenses.

Thus, gopdlant’ s third point must fal.
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V.

The motion court did not clearly err when it rgected appélant’s claim that he
was denied effective assistance of counsdl in the penalty phase on the ground that his
trial counsd failed to cross-examine Tammy Lawson about prior statements that she
made to the police and at a prdiminary hearing because appellant’s counsel acted
pursuant to a reasonable trial strategy and appellant was not prgudiced by the actions
of hiscounsdl.

Appdlat dams that he was denied effective assstance of counsd in the pendty phase
on the ground that his trid counse faled to crossexamine Tammy Lawson about prior
datements that alegedly could have weakened the Stat€'s evidence that appellant deiberated
when he stabbed the victim in the neck (App.Br. 63; P.C.L.F. 103). He claims that his trid
counsel should have cross-examined Lawson about datements that showed that she and
gopdlant were angry when gppelant stabbed the vicim to death, that the victim asked for
gopdlant to get out of his car, that appdlant fought with the vicim in the dreet (after he
stabbed the victim in the neck), and that Lawson told a friend that she planned on leaving town
at some point in time because of another friend (App.Br. 63).

A. Relevant facts
1. Penalty-phase testimony

In the penalty phase of gppdlant’s trid, Tammy Lawson, who was dating and living with

the appellant at the time of the murder, tedtified that she was in the Snak Atak when the victim

was there (Tr. 1151, 1153). She sad that she migtakenly thought that the victim was making
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a pass a her when he came in and pressed up againgt her (Tr. 1151). She got in a car with
gopdlant and told him what had occurred (Tr. 1152-1153). Appdlant asked her to point out
the vidim, and Lawson pointed him out to agppdlant as the victim left the convenience store
(Tr. 1153, 1163). Appelant became irritated, and as the pickup truck that contained the victim
drove off, gopdlant followed behind it in his car (Tr. 1153-1154). Lawson asked what
gopelant was going to do (Tr. 1155). Appdlant said that he was “going to hurt that nigger” (Tr.
1155).

Appdlat stopped his car next to the truck (Tr. 1155). He pulled out a knife that he
normelly conceded in a sheath at the amdl of his back, and he got out of his car (Tr. 115-
1157). After he got back into the car and started driving off at a high rate of speed, he said,
“One nigger down” (Tr. 1157). At the corner of Broadway and St. Louis, appellant took out the
knife again and threw it out of the car (Tr. 1158).

After washing blood off of the driver's door of the car and packing clothes, appellant
and Lawson fled to a traler in Grove, Oklahoma (Tr. 1158-1159). While they were hiding
there, gppdlant told Lawson that if they were caught she was supposed to say that the victim
ht hm firg (Tr. 1160). Appdlant told her that he was good a getting rid of witnesses (Tr.
1160).

2. Statementstothe police

In a satement to the police, Lawson said that she told a friend who she saw at the Snak
Atak that she was leaving town because of another friend “Ervin Keth, (ph.)” (H.Tr. 52). There

IS no evidence as to when she said she was going to leave town because of Keith.
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In another gtatement to the police, which was made on October 6, 1998, Lawson said
she had gotten mad at “the black guy in the store” when he bumped into her a the convenience
store because she had not known that he was drunk (Movant’s Exhibit 18 a 4). She sad that
she and gppdlant followed “the black guy,” and that “they” hollered at her that she was a hbitch
and a whore and asked if she thought that she was better than them (Movant's Exhibit 18 at 4).
Lawson sad that when gppdlant and she caught up to the victim a the murder scene, and
gopdlant sad something to the vidim about what happened at the store, the victim said “what’s
the matter you whore, you think you're better than me. You bitch, you think you're better than
us’ (Movant's Exhibit 18 a 14). She said that appellant got mad and the guy asked appdlant
to get out of his car (Movant's Exhibit 18 at 14). She sad that appellant got out of his car
(Movant's Exhibit 18 at 14). She said that appellant stabbed him (Movant's Exhibit 18 at 14).
She said that the victim also got out of his vehicle and hit gppellant with a bottle (Movant’'s
Exhibit 18 at 14). As they drove to a traller in Oklahoma, where they arrived a 2:00 am.,
appellant told Lawson that she was in as much trouble as he was (Movant's Exhibit 18 at 23).
After appellant was arrested, he told Lawson to deny the knife and to say that the victim hit him
firg (Movant's Exhibit 18 at 28). At the concluson of the statement, she pleaded for the
police to protect her (Movant’s Exhibit 18 at 29).

2. Preliminary hearing testimony

In appdlant’s prdiminary hearing, Lawson tedtified that she was angry when she came

out of the convenience store because she had not known that the victim was drunk when he

brushed againgt her and she thought that he had done something that was perverted (Supp.L.F.
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260, 275-277, 279). She sad that she had “camed down a little bit” when she reached
agopellant’s car, but that she told appdlant that she “didn’t gppreciate it” and that she may have
used some cuss words when she said this to gppelant (Supp.L.F. 278-280). She said appdlant
“waan't happy” (Supp.L.F. 281). He pursued the victim with his car, got out of the car a an
intersection with a knife in his right hand, and stabbed the vicim in the neck before the victim
threw ablow at him (Supp.L.F. 281).
3. Post-conviction hearing evidence

Although one of appdlant’s trid counsd, Vderie Leftwich, first said that she did not
have any drategic reason for not cross-examining the victim with the above, she later admitted
that she did not attempt to use some prior statements because she was aware that Lawson was
a pendty-phase witness and that guilt was no longer an issue, and she was aware that if she tried
to impeach Lawson with prior inconsstent statements she would have opened the door to the
State bringing in prior condgtent statements that Lawson had made on three or four occasions
(H.Tr. 47-59, 86). Shedso said:

my cross-examination of Tammy Lawson was very different as a penaty-phase

witness than it would have been as a guilt-phase witness. And one of the reasons

is because Tammy Lawson made a lot of statements and sad a lot of hurtful

things, as well as hdpful things, and | was concerned about opening any doors

in that area.

(H.Tr. 93).
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4. Motion court’sfindings

The motion court found that counsd’s cross-examination of Lawson was conducted
pursuant to a reasonable triad strategy and that appellant was not prgudiced by the actions of
his counsel (P.C.L.F. 250-251). It further stated:

counsel did have avalable to her the fruits of the prior investigations. She knew

not only of the incondgtencies highlighted by current counsd, but of the

drengths and weaknesses of the entire case.  She knew the status of the evidence

during the trid, the tenor of the evidence, the context of the testimony at the

time the witnesses were on the stand, and because of her trial preparation of the

ligdilities might arise from unfavorable evidence surfacing with any

inconsstency..... Movant has not established that his trid counsd faled to

exercise the customary <ill and diligence that a reasonable and competent

attorney would perform under the same or Smilar circumstances.
(P.C.L.F. 251).

B. Analysis

From the above, it can be seen that the motion court did not clearly err when it found
that Leftwich was acting pursuant to a reasonable trid strategy when she did not question
Lawson about the matters in question and that gppellant was not pregudiced by the actions of
his counsd. Evidence that Lawson and appellant were angry when appellant stabbed the victim
to death, that the vicim asked for gppellant to get out of his car, that appellant fought with the

vidim in the street (after gppelant stabbed the victim in the neck), and that Lawson told a
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friend that she planned on leaving town a some point in time because of another friend were
not important for counsd to bring out in the punishment phase because guilt had already been
decided, the evidence in question did not tend to show that appdlant was not guilty of murder
in the fird degree, and that evidence was largely cumulative to evidence that was adduced in
appellat’s trial (Tr. 587-594, 609-611, 634-635, 643-644, 681-682, 690, 721-722, 724,733,
742, 934-936, 941, 944-950, 1151-1158).

Leftwich was aware of the statements in question and reasonably chose as a matter of
trid drategy not to present them to the jury. “[S]trategic choices made after thorough

investigation of law and fact are virtudly unchdlengeable....”  Strickland v. Washington, 466

U.S. 668, 690, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); Wigdns v. Smith, u.s. , 123

S.Ct. 2527, 2535, 156, L.Ed.2d 471 (2003).

Counsdl was aware that Lawson had made many damaging statements against gppdlant
that could be dicited by the State if she pressed Lawson further on the issues in question. She
reasonably chose to avoid potentiad damage to appdlant’'s case that could have resulted from
her atempting to further litigate the issue of ddiberation, which the jury had already decided.
See Taylor v. State, No. SC85119 (Mo.banc Jan. 27, 2004)(counsal reasonably chose not to
present pendty-phese evidence through a mentd hedth expet regarding defendant’s
depression, post-traumatic disorder, and chemica dependance in order to show substantial
imparment of his mental &bility to gppreciate the crimindity of his conduct because of the
hamfu cross-examination that could have resulted in ligt of Statements that the defendant

had made to that expert); Rousan v. State, 48 SW.3d 576, 583 (Mo.banc 2001), cert. denied




534 U.S. 1017 (2001)(counsd reasonably chose not to adduce evidence of records of the
defendant’s good conduct in prison in order to keep out evidence of the defendant’s bad acts
in prison).

Additiona evidence that appdlant killed the victim because he was angry with him
would have congtituted cumulative evidence that would have buttressed the State's theory of
gopelant’s mative for being the initid aggressor in this case and for deliberating on the murder
of the vicim as he drove &fter the vicim and then approaching him on foot before killing him.

Appdlant's dam is aso hindered by the fact that he faled to call Lawson to tegtify at
the evidentiary hearing because he has not proven what would have occurred if he had cross-

examined her on the matters in question. See State v. Johnson, 858 SW.2d 254, 256

(Mo.App., ED. 1993) (defendant faled to establish what evidence would have been adduced
in the cross-examination of a witness because he faled to make an offer of proof); see dso
Rule 29.15(i)(movant has burden of proof). For example, if he asked her about her statement
that she told a friend that she was leaving town because of Keth, she may have replied that this
pertained to a planned trip in the digant future, not the middle-of-the-night trip that she and
gopellant took to Oklahoma to hide from the police immediately after the murder. She adso
may have sad that she had initidly lied about having prior plans to leave town because at that
time she was trying to protect gppellant on account of the fact that she was afraid that appellant
would kill her if she cooperated with the police (See Movant's Exhibit 18 at 29-where vidim
asks the police for protection after taking to them about this case). Appdlant has faled to

prove that evidence could have been dicited from her that would have created a reasonable
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probability that he would not have been given the death pendty. See Rousan v. State, supra at

582.

In light of the above, respondent submits that the motion court did not clearly err when
it denied egppdlant's dam because gopelant faled to prove that hs counsel acted
unreasonably and that he was prgudiced by the actions of his counsel. Thus, appellant’s clam

in his fourth point on apped mudt fall.
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V.

The motion court did not clearly err when it rgected appélant’s claim that he
was denied effective assistance of counsal in the guilt phase on the ground that his trial
counsel failed to call a toxicologist, Dr. Terry Martinez, to testify that the victim’'s
blood alcohol content would have affected the victim’'s behavior because appelant
failed to prove that his counsel acted unreasonably and that he was prgudiced by the
actions of his counsdl.

Appdlat dleges that the motion court clearly erred when it denied his clam 8(h) in
his post-conviction motion that dleged that appdlant's trid counsd “were indfective for
faling to cdl a toxicologis to tedify in the gult phase to Johnson's blood dcohol level and
how his acohol intoxication would afect his behavior. Dr. Terry Martinez, or other qualified
toxicologist, would have tegtified that Johnson had to drink twelve beers in order to have a
blood acohol content of .29. Martinez also would have tegtified that intoxication reduces a
person’s inhibiton and fear and increases aggression” (P.C.L.F. 101-102; App.Br. 68).
Appdlant neglects to mention, as will be discussed below, that the tesimony of Martinez
would have thrown doubt on whether the victim redlly had a.29 BAC.

A. Relevant facts
1. Trial testimony

In appelant’'s trid, Andrew Martin tedified tha he met the vicim a a Gafidd's

restaurant at about 6:30 or 7:00 p.m., and that the victim arived there first (Tr. 581). After

they each had a beer at that restaurant, Martin took the victim to the victim’'s home o that the
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vicim could change his clothes, and Martin called Wolfe to see whether he wanted to meet
them at Gafidd's (Tr. 582). The victim and Martin returned to Garfield's at about 8:00 p.m.,
and Wolfe arrived there shortly thereafter (Tr. 584, 693). They ate supper and drank some beer
(Tr. 584-585, 674-675). Martin sad that the victim appeared to be “buzzed” from acohal, but
did not appear to be “fdling dl over himsdf” (Tr. 706, 714).

On cross-examination, appdlant’'s counsd impeached Martin by presenting evidence
that Martin did not know how many beers the victim had at Garfield's before Martin arrived
there the first time, and by presenting evidence that the victim had a blood acohol content of
.29% after he was taken to the hospital (Tr. 630, 635, 917).

Mark Wodlfe tedtified that he met the vidim and Martin in Gafied's, they stayed for
about 30 minutes and each drank a beer while he was there, and that they then left (Tr. 674-
674). He sad that the victim was not intoxicated (Tr. 675). Appdlant presented testimony
from Officer Daren Galup that Wolfe told him that Johnson had four or five beers at
Garfied's (Tr. 818).

In gppdlant’s guilt-phase closing argument, his counsd argued that Andrew Martin was
lying about what occurred because he “didn’'t want to admit that his friend, who was drunk, .29,
amog three times the legd limit, he didn't want to admit that Mr. Johnson got out of that truck
with a big 40-ounce beer bottle to hit Mr. Black” (Tr. 1076-1077). He later argued, “Why else
would Andrew Martin not be honest with people on the stand? Because his friend Jason
Johnson had a .29 blood dcohol levd. Dr. Meer told you that from the stand. That the

records from the hospita reflect that the acohol level was .29 and that's after he s aready
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been throwing up on the way there” (Tr. 1082).
2. Post-conviction proceedings

At the post-conviction hearing, evidence was adduced showing that Martinez could have
tedtified that if the test results were correct the victim would have consumed about 12.3 beers
to have a BAC of .29, and that the effect of such intoxication would include lessened
inhibitions, causng ingppropriate behavior and increased aggresson (Martinez depodtion at
18-21, 25-26, 29-30).

However, Martinez then backtracked and indicated that he could not say exactly how
many beers the victim consumed and that the victim may redly have had a much lower BAC
than the test in question indicated (Martinez deposition at 28-36). Martinez sad that he
observed the videotape of the vicim in the convenience store and observed that the victim did
not appear to be severely intoxicated (Martinez deposition at 36). He said that the victim was
not staggering and did not appear to be durring words as one would expect if he in fact had a
.29 BAC (Martinez depodition a 36). Martinez indicated that the victim could have had a .15
BAC that was consgent with the witnesses testimony if an acoholic swab had been used when
blood was drawn from him, or if the machine that performed the blood test did not work
properly (Martinez deposition at 29-32). There was no evidence in this case as to whether a
non-alcoholic swab was used or whether the meachine that performed the testing worked
properly.

Leftwich tedtified that she did not consder hiring a toxicologist in this case because

dl the evidence that she needed was the hospital reports that indicated that appellant had a .29
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BAC (P.Tr. 44, 88). She said that she argued that the victim was very drunk and this was a
reasonable inference from the evidence that showed that he had a.29 BAC (P.Tr. 89).

The motion court addressed this dam with a generdized finding that appelant failed
to prove this dam with the requisite burden of proof, i.e., by a preponderance of the evidence
(P.C.L.F. 252).

B. Analysis

The above shows that the motion court did not clearly err when it found that gppellant
faled to prove that his counsd acted unreasonably and that he was prgudiced by the actions
of his counsd because the appelant's counsd reasonably chose to proceed without cdling an
expert witness such as Martinez to testify. Leftwich was aware that she did not need an expert
witness in order to be aile to argue that the victim was extremely intoxicated and she did in
fact argue that the vidim was intoxicated with a BAC of .29, which was dmog three times the
legd limit (P.Tr. 44, 88; Tr. 1076-1077). An expert on intoxicaion is not required to explan
wha occurs when a person is intoxicated from acohol because that is a matter of common

knowledge. See State v. Vanosdal, 974 SW.2d 650, 652-653 (Mo.App., W.D. 1998); State

v. Spain, 759 SW.2d 871, 875 (Mo.App., E.D. 1988).

Appdlat aso could not have been prgudiced by his counsd not presenting the
tesimory of Martinez because that tesimony would have harmed his defense.  Without the
tetimony of Martinez, gppellant had evidence that the vicim was severdy intoxicated because
he had a .29 BAC. With Martinez, gppellant would have to ded with evidence that the victim

may redly have had a much lower BAC than the test in question indicated (Martinez deposition
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a 28-36). Martinez said that he observed the videotape of the victim in the convenience store
and observed tha the vidim did not appear to be severdy intoxicated (Martinez deposition at
36). He suggested that the blood test result could have been wrong if the test was performed
improperly (Martinez deposition at 36). There was no evidence in this case as to whether a
non-alcoholic swab was used or whether the machine that performed the testing worked
properly.  Thus the testimony of Martinez would have harmed appdlant's defense by
uggedting that the vicim may not have been as intoxicated as the evidence at trial indicated.
“If the testimony does not unqualifiedly support the defendant, failure to cal that witness does

not condtitute ineffective assstance of counsd.” State v. Jones, 921 SW.2d 28, 34 (Mo.App.,

W.D. 1996). Accordingly, the appelant falled to prove tha but for the actions of his counsd
there was a reasonable probability that he would not have been given the death penalty. See
Rousan v. State, 48 S.W.2d 576, 582 (Mo.banc 2001), cert. denied 534 U.S. 1017 (2001).

Moreover, the tesimony in question would not have impeached Martin's and Wolfe's
testimony about how many beers the vicim consumed. Neither of them clamed to know how
may beers the victim consumed before he met them a Gafidd's  Additiondly, ther
tetimony tha the vicim was not intoxicated, but was “buzzed” from the alcohol, would have
been corroborated by testimony from Martinez, discussed above, about the videotape of the
vidim in the convenience store showing that the victim did not appear to be severdy
intoxicated and that the victim's BAC could have been much less than .29 (Martinez deposition
at 29-32, 36).

In light of the above, respondent submits that the motion court did not clearly err when
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it denied appellatt's cdam tha his trid counsd should have cdled Martinez as a witness
because gppdlant faled to prove that his counsd acted unreasonably and that he was prejudiced

by the actions of hiscounsd. Thus, gppdlant’ sfifth point mugt fall.
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VI.

The motion court clearly did not clearly err when it denied appelant’s claim
that his trial counsel were ineffective in the penalty phase when they failed to object to
State’s Exhibit 24, appellant’s corrections records, on the grounds that it did not
comply with the requirements of the business records exception to the hearsay rule, it
contained hearsay, and it contained comments on his post-Miranda slence because
appdlant failed to prove that his counsal acted unreasonably and that he was pregudiced
by their actions.

Appdlant aleges that the motion court clearly erred when it denied his clam that his
trid counsd were ineffective in the pendty phase when they faled to object to appdlant's
corrections records on the grounds that they did not comply with the requirements of the
business records exception to the hearsay rule, they contained hearsay, and they contained

comments on his post-Miranda silence (App.Br. 74).

A. Relevant facts
The State presented evidence, i.e, records from the Department of Corrections, about
gopdlant assaulting other inmaes in 1982, 1986, 1992, 1993, and 1995, while he was
incarcerated in the Missouri Traning Center for Men in Moberly, the Algoa Correctional
Center, the Centrd Missouri Correctional Center, and the Jefferson City Correctiona Center
(State’ s Exhibit 24).
A cusgtodian of records for the Depatment of Corrections, Patricia Roll, filled out an

afidavit on December 1, 1999, that stated that the records in question, in State's Exhibit 24,
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were “kept in the regular course of business, and it was in the regular course of business for
an employee or representative with knowledge of the act, event, condition, or opinion or
diagnosis recorded to make the record, and the record was made at or near the time of the act,
event, condition, opinion, or diagnosis’ (State' s Exhibit 24 at 1).

On December 6, 1999, the trid commenced (Tr. 192). On October 10, 1999, during
the pendty phase, the State offered that exhibit into evidence (Tr. 1148). Appelant’'s counsd
did not make any of the above objections to the exhibit, and it was admitted into evidence (Tr.
1148-1150). It contained the observations of correctional officers as to conduct violations
that were committed by appellant (State' s Exhibit 24).

In Rule 29.15 proceedings, appdlant’s counsd who handled most of the penadty phase,
Kimberly Shaw, tedified that she did not recdl why she did not object to the exhibit not
complying with the business record act based on the amount of notice that she was given (Shaw
Depodtion a 11). She sad that she had probably gotten the document pretty close to
December 1% (Shaw Deposition at 11). Shaw said that she did not recal whether the records
in question had been given to her through discovery prior to the business records affidavit
being filled out (Shaw Depogtion a 19). She sad that if they were in her file with the
discovery, it would mean that they had been provided to her earlier with the extensive discovery
that occurred (Shaw Deposgtion a 20). She said that she did not recall being surprised when
she saw the records (Shaw Depostion at 20). She sad that she did not recdl whether she did
not object to the records based on the prosecutor’s willingness to bring a person from the

Depatment of Corrections to the trid if she objected based on the business records act (Shaw



Deposition at 20-21).

Shaw sad that she did not recdl why she did not object on the grounds that the record
contaned layers of hearsay and contaned a reference to post-Miranda dlence (Shaw
Deposition at 13-14).

The motion court addressed this dam with a generdized finding that appdlant faled
to prove this dam with the requisite burden of proof, i.e., by a preponderance of the evidence
(P.C.L.F. 252).

B. Analysis
1. Alleged failureto object to timeliness of disclosure

Appdlant dleges that his trid counsd was ineffective for faling to object to the
records on the ground tha they did not comply with the business records as evidence act
because the records and the dfidavit supporting those records were not provided to him at least
seven days prior to thetrial (App.Br. 79-80). See § 490.692.2, RSM o 2000.

However, appdlat faled to prove that his counsd did not raise this objection as a
matter of reasonable trial strategy. Shaw may have chosen to not contest the untimeliness of
the disclosure that the State was going to offer the records with an affidavit from the records
custodian ingead of the custodian hersdf because agppdlant was not prgudiced by the
untimeliness in that the materid had dready been provided to her through discovery and she
knew that the State would cdl in the records custodian as a witness if she objected. Shaw may
have made a deal with the prosecutor before the trid in order to avoid this. Shaw did not testify

that this did not occur. She smply sad that she could not recdl whether this occurred (P.Tr.
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20-21). Lack of recollection does not cary appelant's burden of proving his clam by a
preponderance of the evidence. See Rule 29.15 (i).
Where, as here, a movant's trid counsd does not remember the reasons for
meking a drategic decison, there is a falure to overcome the “srong
presumption” that the decison was made as part of a reasonable trid strategy
and the movant fails to meet the burden to demonsrate that the challenged
actions were outside the scope of professonaly competent assstance.
Clark v. State, 93 S.W.3d 455, 460 (Mo.App., S.D. 2003), Rickey v. State, 52 S.W.3d 591, 596

(Mo.App., W.D. 2001); Fretwell v. Norris, 133 F.3d 621, 627-28 (8" Cir. 1998), cert. denied

525 U.S. 846 (1998)(using counsd’s inability to recal his reasons for his actions as evidence
of ineffective assstance violates Strickland’s presumption that an attorney performed
reasonably). Additiondly, appellant failed to prove that the prosecutor would not have been
able to get the custodian of the records to personaly testify if he had objected to the records
on the ground in question.
2. Alleged failureto object to hearsay in the exhibit

Appdlant dleges that his counsdl should have objected to the exhibit on the ground that
it contained numerous layers of hearsay (App.Br. 75). Appdlant specificdly raises dlegaions
concerning the records about his assaults on inmaes Hogue and Whitman (App.Br. 75-76).
Respondent will specifically address those records individualy below.

a. Assault on Hogue

The records petaning to gppelant's assault on Hogue contain the statement of

56



Corrections Officer Cook concerning his direct observations of the assault (State's Exhibit
24 a 4). He sad that on the date that he wrote the report, April 12, 1982, he saw appdlant
drike Hogue over the head with a broom handle, causng the handle to bresk forming a point
that cut Hogue's head (State's Exhibit 24 at 4). This was not objectionable because it was not
inedmissble hearsay in tha the report in question was prepared by someone who had a
business duty to prepare it and it was prepared in the ordinary course of business close to the

time of the reported event (State's Exhibit 24 at 1). State v. Sutherland, 939 SW.2d 373, 376-

377 (Mo.banc 1997).

It was adso reasonable for counsd not to object to the report of the Assistant
Superintendent of the prison and the supporting document and appellant was not prgudiced by
the actions of his counsdl because the report and the supporting document contained mitigating
evidence in that they contained appedlant's gatement about his verson of the fight, which was
supported by the statements of witnesses who indicated that gppdlant was provoked by Hogue
flipping water onto hot grease which caused the grease to pop up and burn gppdlant (State’s
Exhibit 24 at 3, 9).

b. Assault on Whitman

The documents petaning to gppdlant's assallt of Whitman are not objectionable
because they are not inadmissble hearsay in that they were prepared by corrections officers
who had a business duty to prepare them and they were prepared in the ordinary course of

business close to the time of the reported event (State’'s Exhibit 24 a 1). State v. Sutherlad,

supra at 376-377. They show tha correctiond officers assgned appellant to temporary
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adminigraive segregation confinement in June of 1993 while they were invedigding the
report that he assaulted another inmae (State's Exhibit 24 at 15). The report containing the
dsatements of Corrections Officer Kliethermes concerned his direct observations, rether than
hearsay, pertaining to a wound on Whitman's body (State's Exhibit 24 at 10). Statements that
he heard that were recorded in that report and the report of Corrections Officer Charles
Pritchard about gppellant committing that offense were not offered for the truth of the matter
asserted, but were used to ingead to explain the intiation of the investigation (State's Exhibit
24 a 10). See State v. Murray, 744 S.W.2d 762, 773 (Mo.banc 1988), cert. denied 488 U.S.

871 (1988); State v. Brooks, 618 SW.2d 22, 25 (Mo.banc 1981); State v. Baker, 23 S.W.3d

702, 715-716 (Mo.App., E.D. 2000).

Appdlat says that the documents were hearsay because they contained “statements by
inmates Lawrence Stojan, Richard Hampton, and Eugene Smith about the incident” (App.Br.
76). He neglects to mention that these Statements were not incriminating, could have been
viewed as mitigaing, and contained gppdlant’s defense for the conduct violation. Stojan said,
“l don't know anything about it” (State's Exhibit 24 at 11). Hampton said, “I heard the chair
screeching. | don't redly think Black had a knife. | sure didn’t see one. Lacy showed me a
scratch on his chest and Lacy told me that Black had a shank. When | told Black that, Black
stated ‘he got cut on the chair’ (State's Exhibit 24 a 11). Smith said, “There was nothing like
that happen. | was there and they argued and that was it” (State's Exhibit 24 a 11). It was

reasonable for counsdl not to object to this evidence.
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3. Alleged failureto object to referencesto appellant’s post-Miranda silence

Appellant alleges that the records also referred to Miranda warning forms in which
gopdlant indicated that he understood his rights but refused to wave his rights (App.Br. 82).
The record shows that the corrections records contain references to three occasons in which
gopdlant was informed of his rights did not wave them, and no questions were asked (State's
Exhibit 24 at 5, 10, 19, 21-22).

While it is true that it is improper to use a defendant’s post-arrest post-Miranda Slence

“dther as dfirmative proof of a defendant’'s guilt or to impeach his testimony,” State v.

Howell, 838 SW.2d 158, 161 (Mo.App., SD. 1992); see dso Doyle v. Ohio, 426 U.S. 610,

96 S.Ct. 2240, 49 L.Ed.2d 91 (1976), a defendant’s silence can be mentioned if it is not used

for those improper purposes. State v. Anderson, 79 SW.3d 420, 440-441 (Mo.banc 2002),

cert. denied 537 U.S. 898 (2002)(no reasonable inference of quilt could be drawn from
evidence tha the defendant was informed of his rights and then exercised them where he was

not being questioned when he invoked his rights); State v. Johnson, 943 S.W.2d 837, 840

(Mo.App., ED. 1997). Here the records in question did not contain impermissible comments
on appellant’s right to reman glet because there was no evidence in those records tha
gopdlant stood mute in the face of an accusation or has faled to volunteer a statement when
he was confronted with incriminaing evidence. See Id. On the contrary, the records simply
showed that gppelant was informed of his rights, did not waive those rights, and that he was not
asked any questions (State's Exhibit 24 at 5, 10, 19, 21-22). The prosecutor never argued that

gopdlant was quilty of the assaults in question based on his invocaions of his right not to
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tetify.

Additiondly, appdlant faled to prove that but for the actions of his counsel there was
a reasonable probability that he would not have been given the desth pendty. See Rousan v.
State, 48 S.W.2d 576, 582 (Mo.banc 2001), cert. denied 534 U.S. 1017 (2001). The
aggravating portion of the evidence in question was the evidence that appelant repeatedly
assaulted other inmates, it was not that appdlant had invoked his rights. The evidence of
gopellant’s prior convictions for armed robbery and assault, and the evidence of his attack on
a deputy that resulted in a serious injury to the eye of the deputy in September of 1999, while
he was in the Jasper County Jal, aso contributed to the death pendty, not the mere fact that
aopd lant invoked his rights when he was informed of them on severd occasions.

In light of the above, respondent submits that the motion court did not clearly err when
it denied gppdlant’s dam that he was denied effective assstance of counsel on the ground that
his trid counsd did not object to State's Exhibit 24 because appellant failed to prove that his
counsd acted unreasonably and that he was prgudiced by the actions of his counsd. Thus,

appdlant’s sixth paint mugt fail.
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Vil.

The motion court did not clearly err when it denied appdlant’s claim that this
Court erred in appedlant’s direct appeal by failing to conduct de novo review in its
proportionality analysis because this claim is not cognizable in post-conviction
proceedings in that it could have been, and was, raised in appellant’s direct appeal, and
appellant’s claim is without merit because this Court properly conducted its review.

Appedlat dleges that the motion court clearly erred when it denied his dam that this
Court erred in gppdlant's direct appeal by dlegedly failing to apply de novo review in
proportiondity andysis (App.Br. 84).
A. Claim is not cognizable in post-conviction proceedings and may not be rélitigated

This clam is not cognizable in proceedings pursuant to Rule 29.15 because it is a clam

of error that could have been raised on direct apped. See State v. Middleton, 103 S.W.3d 726,

740 (Mo.banc 2003), cert. denied 528 U.S. 1054 (1999); Luster v. State, 10 SW.3d 205, 216
(Mo.App., W.D. 2000). Post-conviction motions cannot be used as a subgtitute for direct

appeal. State v. Redman, 916 SW.2d 787, 793 (Mo.banc 1996).

In fact, this issue was raised on direct appeal by this Court and was decided aganst
appellant. State v. Black, 50 S.W.3d 778, 793-794 (Mo.banc 2001), cert. denied 534 U.S. 978
(2002). It was dso specificdly discussed by the parties in appelant’'s motion for rehearing
and in respondent’s response to that motion (See this Court’s files in the underlying case).
Since this issue was decided by this Court, appdlant is collaterdly estopped from relitigating

it. Ayresv. State, 93 SW.3d 827, 832 (Mo.App., ED. 2002); Lesurev. State, 828 SW.2d
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872, 874 (Mo.banc 1992), cert. denied 506 U.S. 923 (1992).
B. Appedlant’sclaim iswithout merit
Should this Court let appellant rditigate this cdam, it is without merit because this
Court properly conducted proportionality review under 8 565.035, RSMo 2000, which
requires this Court to determine:
1) whether the sentence of death was imposed under the influence of passion,
prgudice, or any other arbitrary factor; 2) whether the evidence supports a
datutory aggravating circumstance and aty other crcumstances found, 3)
whether the sentence of death is excessve or disproportionate to the pendty in
gmilar cases, conddering the crime, the drength of the evidence, and the
defendant.

State v. Black, supraat 792.

In conducting this review, this Court considered the evidence in the light most favorable
to the findings made by the fact-finder, and it conducted de novo review as to whether the
sentence in this case violated 8§ 565.035, RSMo 2000. This review did not give any discretion
to findings of the trid court as to whether the sentence was proportionate because the trial
court had not made findings on this issue. This Court then found that gppdlant’s sentence did
not violate that statute because it was not disproportionate. |d. at 792-793.

Appdlant dleges that this Court erred because the Eighth Amendment to the United
States Condtitution dlegedly requires de novo review as to the facts of cases (App.Br. 86-87).

However, the Eighth Amendment is irrdevant to this discusson because it has nothing to do
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with this Court's proportiondity review. This is because “[p]roportiondity review is not

conditutionaly mandated” Morrow v. State, 21 SW.3d 819, 829 (Mo.banc 2000), cert. denied

531 U.S. 1171 (2001); Mury v. Delo, 34 F.3d 1367, 1377 (8"Cir. 1994), cert. denied 515

U.S. 1136 (1995); Pulley v. Haris, 465 U.S. 37, 104 S.Ct. 871, 79 L.Ed.2d 29 (1984).

A review of the law in this area shows that this Court conducts proportionality review
that utilizes de novo andyss where it is appropriate and that gives proper deference to facts
supporting conclusons that are made by juries and trid courtss. When the legidature enacted
§ 565.035, RSMo 2000, it did not intend for this Court to ignore the jury and impose the
sentence it would have imposed if it had been the trier-of-fact. This Court’s proportionality
review was “dedgned by the legidature as an additiond safeguard agangt arbitrary and
capricious sentencing and to promote the evenhanded, rational and consistent impostion of

death sentences” State v. Ramsey, 864 SW.2d 320, 328 (Mo.banc 1993), cert. denied 511

U.S. 78 (1994). “The datutory review merely provides a backstop agangt the freskish and
wanton application of the death pendty.” 1d. Under this scheme, the trid court is the find

sentencer, State v. Fetrop, 803 SW.2d 1, 15 (Mo.banc 1991), cert. denied 501 U.S. 1262

(1991), while this Court reviews the sentence, gving due deference to the conclusions that
were made below, and determines whether the sentence is disproportionate as a matter of law.
Thislast part of the andysisis de novo review.

Even if Eighth Amendment proportiondity cases were reevant to this discusson, they
would not assst gopellant because those cases do not permit an appellate court to discard any

sentence that it would not impose if it was the sentencer.

63



Absent speaific authority, it is not the role of an appellate court to subgtitute its
judgment for that of the sentencing court as to the appropriateness of a
paticular sentence; rather, in agoplying the Eighth Amendment the appdlate
court decides only whether the sentence under review is within condtitutiona
limts In view of the substantid deference that must be accorded legidatures
and sentencing courts, a reviewing court rardy will be required to engage in
extended analyss to determine that a sentence is not congtitutionaly
disproportionate.
Solemv. HAm, 463 U.S. 277, 103 S.Ct. 3001, 77 L.Ed.2d 637 (1983).
In conducting such review, the factud findings made by tria courts are accepted unless
they are dealy eroneous, and the question of whether the sentence violates the congtitution
is a matter of law that is given de novo review. Cooper Indudries, Inc. v. Leatherman

Toolgroup, Inc,, 532 U.S. 424, 435, 121 S.Ct. 1678, 149 L.Ed.2d 674 (2001); United States

v. Baakajian, 524 U.S. 321, 336 at n. 10, 118 S.Ct. 2028, 141 L.Ed.2d 314 (1998). Thisis the
sane rde as is congdently gpplied in gppelate courts in other contextss The facts are
resolved by the lower court, while the gppellate court determines the lega issues as a matter
of lav. See State v. Goff, No. 85564, dip op. & 5 (Mo.banc March 9, 2004)(in Fourth
Amendment andydis, this Court conducts de novo review on legd issue but deference is given
to factud findings).

In light of the above, respondent submits that this Court did not err when it gave proper

deference to the facts in the light most favorable to the finding on appeal. Nor did it err when
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it used those facts in its de novo review of the proportiondity of appelant’'s sentence and
found that appelant’'s sentence did not violae 8 565.035, RSMo 2000, because it was not

disproportionate. Thus, this Court should deny appellant’ s seventh point on appedl.
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VIII.

The motion court did not clearly err when it denied appellant’s motions to
disqualify the post-conviction public defenders based on an alleged conflict of interest,
to appoint him counsel from outsde the Public Defender’s Office, or in the alternative
grant him leave to represent himself, because appellant did not have a right to conflict-
free post-conviction counsel, his post-conviction counsel did not have a conflict of
interest, appellant was not adversely affected by the alleged conflict, and appellant did
not make an unequivocal, intelligent, voluntary and timely request to represent himsalf.

Appdlant dleges that the motion court clearly erred when it denied his motions
to rgect the post-conviction counsd who were gppointed and to give him new counsd from
outside the Office of the Public Defender or to alow him to proceed pro se (App.Br. 88).

A. Relevant facts

The record shows that gppelat was represented on direct appea by Assstant Public
Defender Rosemary Percivd of the “Cepital Litigation Divison” of the Public Defender’s
Office in Kansas City, who filed gppdlant's brief on August 25, 2000 (Appdlant's direct
appea brief).  Appdlant filed his pro se post-conviction motion on November 19, 2001
(P.C.L.F. 21). On December 14, 2001, the motion court appointed the “Western Didtrict
Public Defender’s Office, Appellate/PCR Dividon” to represent gppellant (P.C.L.F. 84). On
December 18, 2001, Rebecca Kurtz and Laura Martin, who were from that divison, entered
their appearances on appdlant’'s behdf (P.C.L.F. 87, 203). On March 14, 2002, they filed,

without objection from appellant, an amended Rule 29.15 motion for appellant (P.C.L.F. 94-
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203).

On dly 1, 2002, Kurtz and Martin asked for leave to withdraw on the ground that Public
Defenders John Tucci and Antonio Manansala, who worked out of offices at 1221 Locust in
St. Louis, were going to hande the case (P.C.L.F. 204-207, 209-210). The motion court
granted the motion to withdraw and ordered Tucci and Manansala to serve as appellant’s
counsdl (P.C.L.F. 208).

On August 12, 2002, gppdlant moved to rgect his counsd from the Western Didrict
Appellate/PCR Divison on the ground that he had alegedly been represented by someone from
that divison on direct appeal (P.C.L.F. 211-212). However, the atorneys from that divison,
Kurtz and Martin, had aready withdrawn from the case (P.C.L.F. 208). Nevertheess, gppdlant
asked for the motion court to “gppoint legd counsd from outsde the State Public Defender’s
Office, or in the dternative, to grant movant leave to proceed pro se with this cause of action”
(P.C.L.F. 221). On September 4, 2002, the motion court denied this motion, which had been
rendered moot by the withdrawa of Kurtz and Martin (P.C.L.F. 2, 213).

On September 23, 2002, appdlant wrote the motion court and again complained that
Kurtz and Matin had a conflict of interest (P.C.L.F. 214-215). On September 26, 2002,
gopdlant filed “Motion to Disgudify Assgned Counsd and Grant Movant Leave to Proceed
Pro Se” (P.C.L.F. 219). This motion attacked the gppointment of Tucci and Manansda on the
ground that they were employed by the same divison that employed Percivd (P.C.L.F. 220).

On March 4, 2003, gopdlant tedtified through a deposition about his desire to disqualify

assigned counsd and gopoint counse from outsdde the Public Defender’s Appellate PCR
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Divison or to grant him leave to proceed pro se (Black depostion at 5-12). Appellant dleged
that dl of the atorneys who had represented hm had Lew Koallias as their boss and that this
would destroy any Chinese walls that they created (Black deposition &t 8).

At the Rule 29.15 evidentiary hearing on June 24, 2003, appellant’s post-conviction
counsd, Tucci and Manansda, did not present any evidence for appellant on the issue of the
dleged conflict of interest of Kurtz and Martin or themselves, and the motion court denied
gppellant’s motion to disqualify counse or to alow him to proceed pro se (P.Tr. 1-2).

B. Analysis

Appdlant dams that his counsel had a conflict of interest that required the motion
court to gppoint new counsal or to alow him to proceed pro se. Respondent will address the
dleged conflict of interest and then the dlegation that gppelant should have been dlowed to
represent himself.

1. Alleged conflict of interest

a. Claim isnot cognizable on appeal

A dam of a conflict of interest is a dam of ineffective assstance of counsd. Cuyler
v. Sullivan, 446 U.S. 335, 344-345, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980). However, “[t]here

iS no condtitutional right to counsdl in a post-conviction proceeding.” Barnett v. State, 103

SW.3d 765 (Mo.banc 2003), cert. denied 124 S.Ct. 172 (2003). “Thus, a post-conviction
movant has no right to effective assstance of counsd,” id., and a movait may not dam on
apped that his pogt-conviction counse were ineffective because they had a conflict of interest.

The only exception to this is where the record shows an abandonment by counsdl that is a tota
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default in carrying out the obligations of gppointed counsd under the rules.  Shirley v. State,

117 SW.3d 187, 189 (Mo.App., S.D. 2003). “This Court has repeatedly held it will not expand
the scope of dandonment to encompass perceived ineffectiveness of post-conviction

counsd.” Barnett v. State, supra a 774. Accordingly, appellant’'s clam that he was denied

effective assstance of post-conviction counsd on the ground that sad counsd had a conflict
of interest is unreviewable on gppea and mudt fall.

Respondent notes that appellant relies on cases such as State v. Taylor, 1 SW.3d 610

(Mo.App., W.D. 1999), and State v. Griddine, 75 S.W.3d 741 (Mo.App., W.D. 2002) (App.Br.
90). However, those case ded with dtuations where direct appeal counsel had a conflict of
interest that interfered with the defendant’s right to seek post-conviction relief.  State v.

Taylor, supra at 611-612; State v. Griddine, supra at 744-745. Moreover, those cases are

diginguishable from the case a bar because they are based on the right to effective assstance
of direct appeal counsd and there is a right to effective assstance of direct gpped counsd.
Moss v. State, 10 SW.3d 508, 514-15 (Mo.banc 2000). However, the case at bar does not
invalve tha right. It involves a dam of ineffective assstance of post-conviction counsd and,
as was stated above, gopdlant does not have a right to effective assstance of post-conviction
counsd.  Accordingly, appdlant's clam tha he was denied effective assstance of pos-
conviction counsd on the ground that said counse had a conflict of interest is unreviewable
on gpped and mudt fall.
b. Claim of conflict of interest iswithout merit

In any event, on appedl, appellant does not appear to claim that his counsd had a conflict

69



of interest, but instead aleges that “[a] remand is necessary to determine whether a conflict
exised, and if so, conflict-free counsd mus be appointed.” (App.Br. 93 — emphasis added).
However, gppelant has aready had the opportunity to prove his clam and has failed.

The record refutes appdlant’s dlegation in that it shows that appellant’'s counsdl did not
have a conflict of interest. It is appdlant’s burden to show his counsd actively represented
coflicting interests and that an actua oconflict of interest adversdly affected counsals

peformance. State v. Taylor, supra at 611. “To prove an actud conflict of interest, [gppellant]

must show that his trid attorney ether acted or falled to act in a way that was detrimenta to
[appdlant’s] interests and was advantageous to a person whose interests conflicted with
[appelant’s].” Statev. Taylor, supra, at 611-612.

In the case at bar, appdlant did not show that his post-conviction counsel, Martin and
Kurtz, actively represented conflicting interests.  They represented agppellant and they had no
interest in not attacking the conduct of other public defenders because the main reason for the
exigence of thar jobs was for atacking the conduct of other public defenders during trias.

See State ex. rd. Public Defender’'s Comm'n v. Bonacker, 706 S.\W.2d 449, 450 (Mo. banc

1986). Thus, there is no inherent conflict of interest from having sSuccessve representation
from assstant public defendersin both adirect gppeal and a post-conviction action. 1d.

Furthermore, the Public Defender’s Office took steps to organized itsdf in such a way
as to prevent the dangers of any conflict or even an appearance of impropriety, by assgning
direct goped counsd and pod-conviction counsd from different divisons of the Public

Defender’s Office. See State v. Moore, 934 SW.2d 289, 292 (Mo.banc 1996). Appellant’s
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direct appea counsd, Rosemay Percivd, was from the “Capitd Litigation Divison” of the
Public Defender’s Office, while his initid post-conviction counsel, Rebecca Kurtz and Laura
Martin, were from the Appellate/PCR Divison (Appelant’s direct apped brief cover; P.C.L.F.
84).  Additiondly, appelant’'s subsequent post-conviction counsd, Tucci and Manansala,
worked out of offices in St. Louis and were thus physicdly separated from the other public
defendersin question (L.F. 209).

Moreover, gopdlant faled to prove that the dleged conflict of interest adversdy

affected the conduct of his counsel, see State v. Taylor, supra a 611, because he has not

proven that his post-conviction counsd in question faled to raise any meritorious issues of
ineffective assstance of direct apped counsd. The falure to rase non-meritorious cams
as to the conduct of direct apped counsd would not be an adverse effect. In fact, the decison
to not to rase nonmeitorious dams is a reasonable drategic decison. “Experienced
advocates snce time beyond memory have emphaszed the importance of winnowing out
weaker arguments on appea and focusng on one centrd issue if possble, or at most on a few

key issues” Jones v. Barnes, 463 U.S. 752-753, 751, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983).

In fact, even though this Court could eesly decide if gppdlant’s direct appeal counsel had
abandoned a meritorious clam because the record before this Court is the same as the record
that would have been available to direct apped counsd, gppellant has abandoned dl such clams
of an adverse effect by not aguing ther merits in appellant’'s post-conviction brief on appeal.

See State v. Charlton, 114 S\W.3d 378, 386 (Mo.App., S.D. 2003).2

3This would not be true in a case where direct appea counsd had a conflict of interest
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2. Proserepresentation claim

The motion court did not clearly err when it denied gppdlant's motions for gppdlant
to represent himsdf because gppdlant did not make an unequivocd, intelligent, voluntary, and
timely request to represent himsdif.

Andyss of this issue is gmilar to anadyss of the right to sdf-representation in
caimnd cases. In that context this Court has held that a crimina defendant's motion to
represent himsdf involves two mutudly exdusve rights the right to be represented by an

attorney, and the right not to be represented by an attorney. State v. Hampton, 959 S.W.2d 444,

447 (Mobanc 1998). A court must indulge in every reasonable presumption against the
waver of the right to counsd, and require the defendant to make a timdy, knowing, intdligent,
voluntary, and unequivoca request before conduding that he was waved his right to counse
and invoked hisright to represent himsdlf. 1d.

In the case a bar, the trid court properly denied gppdlant's motion to disqudify
counsel based on an dleged conflict of interest or in the dternative to dlow him to proceed
pro se because these motions were not made inteligently and voluntary in that gppdlant was

under the mistaken bdief that his counsd had a conflict of interest. See State v. Funke, 903

that prevented a post-conviction motion from being filed because it is too difficult for an
gppellate court to determine an adverse effect under those circumstances in that an evidentiary
hearing may be required and an appellate courts are not permitted to make the determination
of whether a hearing is required unless that determination has already been made by a post-

conviction motion court. Hugginsv. State, 815 SW.2d 88, 89 (Mo.App., E.D. 1991).
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SW.2d 240, 243-244 (Mo.App., E.D. 1995)(trial court properly rejected a defendant’s request
to represent himsdf because of the defendant’'s misundersandings concerning the case). As
was discussed above, no conflict of interest existed.

Moreover, agopdlant’'s request to represent himsdf if the Court would not gppoint
counsel from outsde the Public Defender’s Office to his case was not a voluntary unequivoca
request for sdf-representation because it indicated that agppellant redly wanted counsd, but
would represent himsdf if he did not get the counsd of his wishes This is a statement that
indicates that appellant’s request for self-representation has been made under duress and that
he redly wants different counsd. “Such a request is not considered unequivocal where the
defendant merely dtates that he would prefer to represent himsdf rather than accept the ad of
his appointed attorney, but would like another attorney appointed who meets his standards.”

State v. Hamilton, 791 S.W.2d 789, 796 (Mo.App., E.D. 1990); State v. Williams, 716 SW.2d

452, 453 (Mo.App., S.D. 1986).
Further, gppdlant’'s request for sdf-representation if he could not have counsd from

outsde the State Public Defender’s Office was untimely.  See State v. Garrison, 928 SW.2d

359, 362 (Mo.App., S.D. 1996). Although appdlant filed his pro se post-conviction motion
on November 19, 2001, and the motion court gppointed the “Western Didtrict Public
Defender’s Office, Appdlate/PCR Divison” to represent appellant on December 14, 2001,
gopellant did not file his motion to gppoint counsd from the Public Defender’s Office or, in
the dternative, to dlow him to proceed pro se until August 12, 2002 (P.C.L.F. 21, 84, 211-

221). This was long after Kurtz and Martin had filed gppellant's amended post-conviction
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motion, which occurred on March 14, 2002 (P.C.L.F. 94-203).
This untimeiness means that even if gopdlant was dissatisfied with the amended motion
he could not replace it with an untimely second amended motion because the motion court was

without jurisdiction to accept an untimdy motion. Eddington v. State, 869 S.W.2d 266, 268

(Mo.App., W.D. 1994). Additiondly, gppelant could not fdl back and litigate the dams in
his pro se post-conviction motion because that motion had been replaced by the amended

motion. Sdf v. State, 14 S.\W.3d 223, 224 (Mo.App., S.D. 2000); but see Bittick v. State, 105

SW.3d 498 (Mo.App., W.D. 2003)(court found that remedy for violaion of right to sdf-
representation was to dlow the defendant to litigate clam raised in his pro se motion). Any
attempt to replace the amended motion with another moation, induding the pro se motion that
had been replaced by the amended mation, would be an untimdy motion that the motion court
could not accept. See Edgington v. State, supra at 268.

In ligt of the above, the trid court did not err when it denied appdlant’s request to have
counsdl outsde of the Public Defender’s Office appointed or in the dternative to dlow him

to represent himself. Thus, gppdlant’s eighth point must fail.
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1X.

The motion court did not clearly err or commit plain error when it denied
appdlant’s pro se motion to disqualify the Honorable Jon Dermott from hearing
appdlant’s Rule 29.15 proceedings because: (A) appellant lacked authority to get a
change of judge with a pro se motion in that he was represented by counsel and whether
to move to recuse the judge is a tactical decision that is reserved for counsel; and (B)
a reasonable person who was aware of what had gone on in the court would not have
believed that Judge Dermott was biased against appellant based on Judge Dermott’s
statement that appellant’s counsel had done a fine job, and appéllant’s claim that Judge
Dermott refused to consider appellant’s evidence is based on a misrepresentation of the
record.

Appdlant dleges that the motion court erred when it denied appellant’'s pro se motion
for a change of judge for cause because the judge had sad during gppdlant’s trid that
gopelant’s trid attorneys did a fine job (App.Br. 95). He aso aleges that the motion court
judge was biased because he dlegedly refused to consider the testimony of seven witnesses
during post-conviction proceedings (App.Br. 95).

A. Relevant facts

The trid judge was the Honorable Jon Dermott (Tr. 1-2). During the tria, appelant
made a record concerning what he aleged was deliberate ineffectiveness of his trid counsdl
(Tr. 852-858). Laer during the tria, the Judge Dermott asked if the defendant had settled

down snce he made his record (Tr. 903). After the jury found tha appedlant was guilty, Judge
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Dermott said, “Incidentally, you dl did a fine job | thought, his complaints not withstanding”
(Tr. 1116). After sentencing appellant to death, the trial court found, as is required by Rule
29.07(b)(4), that there was “no probable cause of ineffective assstance of counsd at trid” (Tr.
1252).

Appdlant filed a Rue 29.15 motion (P.C. 21). On April 28, 2003, which was after
gopellant’s post-conviction counsel were gppointed to represent him, he filed a pro se motion
for a change of judge (P.C.L.F. 1, 225). Tha motion dleged that Judge Dermott was biased
because he had said that appellant’s tria attorneys had done an excdlent job (P.C.L.F. 225).
On May 1, 2003, the motion court denied appellant’'s motion for a change of judge (P.C.L.F.
228).

At gopdlant's Rule 29.15 evidentiaay heaing, eppdlant's counsel offered the
depostions of seven witnesses “to save judicd economy from them coming into court”
(P.C.Tr. 3). Judge Dermott said that he did not intend to read every line of the seven
depositions unless they were rdevant (P.C.Tr. 3). Appellant’'s counsal assured the Court that
he could direct the court to the clams that the witnesses pertained to and that the depositions
were dl rdevat (P.C.Tr. 3-4). Counsd then discussed the depostions and other evidence that
was going to be admitted with Judge Dermott (P.C.Tr. 4-10).

B. Analysis
1. Appellant lacked authority to request a change of judge
Appdlant’'s dam that the trid court should have granted his pro se motion for a change

of judge is without merit because appellant lacked authority to request a change of judge in that
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he was represented by counsd and the decision to request a change of judge is a tactical

decison for counsd to make. State v. Carver, 771 P.2d 1382, 1390 (Ariz. 1989). “A

defendant has no right to proceed pro se and through counsd.” State v. Hurt, 931 S\W.2d 213,
214 (Mo.App., W.D. 1996). “While certain fundamental decisons in a case — whether or not
to plead quilty, wave a jury, tedify, or appea — rest with the accused, other decisions that an
atorney mus make during the course of a trid are for the atorney done, even without the
advice or conaultation of the client.” Id. (trid court is not required to consder pro se clams

when a defendant is represented by counsel); see also New York v. Hill, 528 U.S. 110, 114-

115, 120 S.Ct. 659, 145 L.Ed.2d 560 (2000); Jones v. Barnes, 463 U.S. 745, 751, 103 S.Ct.

3308, 77 L.Ed.2d 987 (1983). Thus, appdlant’s claim should be denied.
2. Thejudge was not biased

Should this Court look past the fact that appellant was not authorized to request a change
of judge, the record shows that Judge Dermott properly denied appellant’s request for a change
of judge because he was not biased against appellant.

a. General law on judicial disqualification

Misouri’s standard for judicid disqudification is drawn from Missouri’'s Code of
Judicd Conduct, Rule 2, Canons 2 and 3(C), “which provide that a judge should avoid the
appearance of impropriety and shall perform judicid duties without bias or prgudice, and Rule
2, Canon 3(D), which provides that a judge should recuse in a proceeding in which the judge's

patidity migt reasonably be questioned.” State v. Kinder, 942 SW.2d 313, 321 (Mo.banc

1996), cert. denied 522 U.S. 854 (1997). The test applied is whether a reasonable person
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would have a factud bass to find an appearance of impropriety and thereby doubt the
impartidity of the court. State v. Jones, 979 SW.2d 171,178 (Mo.banc 1998), cert. denied
525 U.S. 1112 (1999). “*A reasonable person... is not one who is ignorant of what has gone
on in the courtroom before the judge. Rather, the reasonable person knows al that has been
sad and done in the presence of the judge.’” Smuls v. State, 10 SW.3d 497, 499 (Mo.banc
2000), cert. denied 531 U.S. 881 (2000)(citation omitted). Moreover, “[i]t is presumed that

judges act with honesty and integrity.” State v. Kinder, supra a 321. Under this standard, “[a]

digqudifying bias and prgudice is one with an extrgudicid source that results in the judge
forming an opinion on the merits based on something other than what the judge has learning

from participation in the case.” State v. Nicklasson, 967 SW.2d 596, 605 (Mo.banc 1998),

cert. denied 525 U.S. 1021 (1998); State v. Hunter, 840 SW.2d 850, 866 (Mo.banc 1992),

cert. denied 509 U.S. 926 (1993).
A disqudifying “bias or prgudice must be persond, rather than judicd, and must be to
such an extet so as to evince a fixed prgudgment and to preclude a far weighing of the

evidence” Williams v. Reed, 6 SW.3d 916, 921 (Mo.App., W.D. 1999); State ex rd.

Wesolich v. Goeke, 794 SW.2d 692,697-698 (Mo.App., E.D. 1999).

A disqudifying bias can arise from a judicid source only if there is evidence of actua
bias which is so extreme as to display a clear indbility to render far judgment. Haynes v. State,
937 S\W.2d 199, 203 (Mo.banc 1996)(trid judge was permitted to rule on Rule 29.15 motion
even though a sentencing he had referred to the defendant as a monster and stated that he

hoped that he died in prison in part because there was no evidence of an “impossbility of a far
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judgment”).
The fact that a judge has ruled againg a defendant in a related case is not a disgudifying

basis. State v. Smmons, 955 SW.2d 729, 744 (Mo.banc 1997), cert. denied 522 U.S. 1129

(1998)(trial judge dlowed to presde over Rue 29.15 motion even though he made statements
about the brutal and repulsive nature of the murder when he sentenced the defendant to desath);

State v. Christeson, 780 Sw.2d 119, 121-122 (Mo.App., E.D. 1989)(judge was not

disqudified from case invaving sex crimes even though he had heard evidence concerning the
materid facts of the case in a juvenile court action); Lamb v. State, 817 SW.2d 642, 643
(Mo.App., SD. 1991)(judge was not disqudified from hearing in a case in which the defendant
kidnapped the defendant’'s ex-wife even though the judge had presided over the divorce case
that was part of the motive for the kidnapping).
The judge who presides a a trid may, upon completion of the evidence,
be exceedingly ill disposed towards the defendant, who has been shown to be a
thoroughly reprenensble person. But the judge is not thereby recusable for bias
or prgudice, ance his knowledge and the opinion it produced were properly and
necessxily acquired in the course of the proceedings, and are indeed sometimes
(as in a bench trid) necessary to completion of the judge's task . . . Also not
subject to deprecatory characterization as “bias’ or “prgudice’” are opinions
hed by judges as a reault of what they learned in earlier proceedings. It has long
been regarded as norma and proper for a judge to gt in the same case upon its

remand, and to St in successive trids involving the same defendant.
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Liteky v. U.S., 510 U.S. 540, 550-551, 114 S.Ct. 1147, 127 L.Ed.2d 474 (1994). Judges are
presumed to be able to disregard matters that are not properly before them. State v. Rdll, 942
S.W.2d 370, 378 (Mo.banc 1997), cert. denied 522 U.S. 954 (1997).

b. Alleged bias based on statement that counsel did a “fine job”

As to appdlant’s dam that Judge Dermott was biased againg him because he stated that
agopellant’s counsd did a fine job, this clam is without merit because there was no extrgudicia
source of the dleged bias and because the satement in question, which was made in the regular
course of deding with gppellant's complaints againg his counsd during a trid, did not show
that the trid court would be umwilling to reconsder the issue of trid counsds effectiveness
during post-conviction proceedings. A reasonable person who heard this comment and was
aware of the presumption that judges act with honesty and integrity would not doubt that the
trid judge could be impartid.

Moreover, the whole point of the rule that the trid judge is the proper judge to hear the
post-conviction proceeding is that the trid judge is best adle to determine the competency of

counsdl based on his or her observations during the trid. Thomas v. State, 808 SW.2d 364,

366 (Mo.banc 1991). This case is sSimilar to State v. Tivis, 948 SW.2d 690, 699 (Mo.App.,
W.D. 1997), where the trid judge stated during sentencing that trid counse “did a remarkable
job” and gave a “rather doquent doang argument.” The Court of Appeds found that the tria
judge was not required to recuse himsef from the Rule 29.15 proceedings because there was
no evidence of bias from an extrgudicid source and the comments in question were made as

part of the judge’'s duties pursuant to Rule 29.07(b)(4) to determine the effectiveness of
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counsd. Id. a 699-700. It found that a judge's regular rulings in the ordinary course of
presding over judicid proceedings properly before the judge will rardy, if ever, conditute
evidence of partidity such as to require the judge in good conscience to recuse himsdf, and
that under the facts of this case a reasonable person would not have a factuad bass for doubting
the partidity of thejudge. Id. Thus, gopdlant’sfirgt clam of biasiswithout merit.

c. Claim that Judge Dermott did not want to consider testimony

Appdlant's dam that Judge Dermott was biased against appellant because “he stated
he did not want to consder the tesimony of seven witness who supported Mr. Black’s claim
of ineffective assstance,” is not preserved for appea because it was not raised below as
grounds for disquaifying Judge Dermott (App.Br. 95).

Additiondly, this clam is without merit because it is based on a misrepresentation of
the record (App.Br. 95). Judge Dermott did not say that he did not want to consder any
evidence that was relevant. On the contrary, when he admitted the seven depositions a once,
he sad that he only wanted to read in them what was relevant, and gppellant’'s counsd told him
he could direct hm to the relevant portions of the depositions (P.C.Tr. 3-10). Counsel may
properly be required to direct the trid court’s attention to the portion of the record relied on

in support of the dams made. Pakus v. State, 781 S.W.2d 545, 547 (Mo.banc 1989), cert.

denied 488 U.S. 900 (1988). Thus, Judge Dermott did not err or plainly err when he denied

gopdlant’s motion for a change of judge and appdlant’ s ninth point mugt fall.
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CONCLUSION

In view of the foregoing, the respondent respectfully requests this Court to affirm the
denid of gppellant’s Rule 29.15 mation.
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